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whole tract rather than the damage to that part physically sustaining the 
injury alone. This is contrary to the holding of the majority of the 
judges in the principal case. 

J. McD. 

Damages-t-Personal Injuries— Loss of Profits.— Mahoney v. Boston 
Elevated Ry., 108 N. E. (Mass.) 1033. — In an action for personal injuries, 
held, that one who is engaged in a commercial activity involving the 
employment of others, may not show in evidence a diminution of profits 
coincident with his inability to attend to his affairs. 

The consideration of profits lost as an element of damage resolves itself 
into a question of certainty of proof. Griffin v. Colver, 16 N. Y. 489. 
First, the fact of loss may be purely conjectural. Martin v. Beets, 102 
Cal. SS (new business— frustrated attempt at incorporation). Second, data 
may be insufficient to warrant the inference of a causal connection between 
the injury and the loss. Bierbach v. Goodyear Rubber Co., 54 Wis. 208 
(nothing to prevent the employment of a substitute during the disability) ; 
Wallace v. Penn. Ry. Co., 195 Pa. 127 (injury to boarding-house keeper, 
loss of custom). Third, the extent of the loss may be uncertain. Uncer- 
tainty of either of the first two species is decisive against the admissibility 
of proffered evidence. Cases supra. It is sufficient, however, to have a 
substantial basis for a probable opinion. Hetsel v. Ry., 169 U. S. 26 
(prospective profits from use of land injured) ; Hanover Ry. Co. v. Coyle, 
S3 Pa. 396 (injury to peddler, purely personal activity) ; Walter v. Post, 
4 Abb. Pr. (N. Y.) 382 (injury to place of business). In general, 
ordinary profits incident to a regular established business are not too 
speculative. Goebel v. Hough, 26 Minn. 252. By the better view, in 
actions of tort at least, mere uncertainty as to the quantum of damage 
will not exclude an item from consideration. Allison v. Chandler, 11 Mich. 
542; Gildersleeve v. Overstols, 90 Mo. App. 518. Contra, Coyle v. Ry. Co., 
18 Pa. Super. Ct. 235. Courts have accordingly sometimes admitted the 
evidence, even in the case of a personal injury to one engaged in a 
commercial occupation. Terre Haute v. Hudmut, 112 Ind. 542; Ry. Co. 
v. Scheinkoenig, 62 Kan. 57. The great weight of authority, however, 
supports the principal case in rigidly drawing the line between pursuits 
consisting solely or substantially of personal activity, and commercial 
occupations involving the employment of labor and capital. Lombardi v. 
St. Ry. Co., 124 Cal. 311; Masterion v. Mt. Vernon, 58 N. Y. 391; Cin- 
cinnati v. Evans, 5 Ohio St. 594. The infinite variations of fact inter- 
mediate between the position of the mere investor of capital and that of 
one engaged in a purely personal activity demand a more elastic and 
open-minded treatment, under the liberal doctrine of Allison v. Chandler, 
supra. 

C. R. W. 

Evidence— Relevancy— Value of Property.— Jonesboro L. C and E. 
Ry. Co. v. Ashabranner, 174 S. W. (Ark.) 548.— Held, that a statement 
of an owner of land that she had been offered a specified sum per acre 
for it was not competent as evidence of value. 

According to the weight of authority, testimony of an offer to purchase 
land is inadmissible to show its value. Minn. Ry. Transfer Co. v. Gluek, 



